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This guide has been updated in April 2024 to reflect key changes to the Mental Health Act 
implemented on 30 June 2017. This version replaces the 2013 and 2017 versions. The guide 
also reflects the Scottish Government Interim Guidance published in 2017 (Patient 
Representation Provisions) referred to as ‘Interim Guidance’. 
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Advance statement guidance: introduction 
 

The Mental Health (Care and Treatment) (Scotland) Act 2003 (‘the Mental Health Act’) sets 
out how people can be treated if they are unwell and need treatment for mental disorder. 
Mental disorder, as defined by the Act means mental illness, learning disability or personality 
disorder.1 

The Mental Health Act allows an individual to make a written statement, when they are well, 
which sets out how they would prefer to be treated (or not treated) if they were to become 
unwell in the future and their ability to make decisions about their treatment is significantly 
impaired. This is called an advance statement and is relevant only to treatment for mental 
disorder as defined by the Act. 

This guidance has been produced to help professionals to understand their responsibilities 
with regards to advance statements when they are speaking to people about them. This 
includes information on how to write a good advance statement that will be of benefit to the 
person and their care team when they are considering their wishes about care and treatment. 

We have also produced guidance for people who might wish to make an advance statement 
which provides information. Our website has a section with short film clips about advance 
statements and advice on how to make one which may be helpful. 

‘In mental health care, advance statements would permit a person, during a period of 
mental well-being, to plan for the types of interventions he or she would wish or be 
prepared to receive in the event of a relapse into mental illness. Should the person then 
relapse and his or her judgement become seriously impaired as a result of illness, there 
is a record of his or her wishes while he or she had decision-making capacity.’ 
(Review of the Mental Health Act 1983, the Millan Committee 2001)2 

The principles of the 2003 Act reference the importance of the participation of the patient as 
fully as is possible. The provision for individuals to make advance statements has 
strengthened participation in treatment and recovery. Individuals who may be required to 
accept treatment on a compulsory basis now have a means of ensuring that their wishes are 
taken into account at times when they may lack capacity with regards the relevant treatment 
decision.  

The term ‘advance statement’ only refers to written statements, made under the Mental Health 
Act, regarding treatment for mental disorder as defined in the Act. It does not equate to ‘living 
wills’ or ‘advance directives’ neither of which have any formal legislative basis in Scotland and 
which are more often used in relation to physical healthcare. The different terminology in use 
across jurisdictions and in different areas of healthcare is an area can cause confusion for 
individuals3 and it is therefore important to be clear about the nature and scope of an ‘advance 
statement’. 

 
1 In this document we use the term mental disorder as this is the term used in the Mental Health (Care 
and Treatment) (Scotland) Act 2003.  
2 Millan final cover (mhtscotland.gov.uk) (accessed 15 March 2024) 
3 The Institute of Psychiatry, Psychology and Neuroscience at King’s College London hosts a website 
that provides information about advance planning documents across various jurisdictions Advance 
Choice (accessed 15 March 2024) 

https://www.mwcscot.org.uk/node/241
http://www.mwcscot.org.uk/get-help/getting-treatment/advance-statements/
http://www.mwcscot.org.uk/get-help/getting-treatment/advance-statements/
https://www.mhtscotland.gov.uk/mhts/files/Millan_Report_New_Directions.pdf
https://www.advancechoice.org/
https://www.advancechoice.org/
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The Mental Health Act sets out the criteria under which an advance statement can be made, 
how it should be witnessed and what should happen when it is overridden. The relevant parts 
of the Act are Sections 275 and 276, and there are accompanying regulations. 

‘Section 275 and 276 of the Mental Health Act enable a patient to make an advance 
statement. This is a written statement setting out how they would wish to be treated, or 
wish not to be treated, for mental disorder should their ability to make decisions about 
treatment for their mental disorder become significantly impaired as a result of their 
mental disorder.’ 

The Mental Health Act enables anyone to make an advance statement, if they have the 
capacity to do so, whether or not they have experience of mental ill health. The Code of 
Practice for the Mental Health Act, echoing the Millan Committee, makes the presumption that 
an individual who writes an advance statement setting out how they wish or would prefer not 
to be treated will already have some experience of treatment. To some extent, this 
presumption is realised in practice, as a project we undertook in 2021 shows that those 
subject to more episodes of detention were more likely to have made an advance statement. 
However, the same work reflects the low use, as a proportion of then current involuntary 
patients, who had made an advance statement- this proportion is only around 6%. The 
Commission has considered these factors in informing it’s view on how to improve the 
functioning of this important safeguard to the Independent Review of Scottish Mental Health 
Law (that concluded in September 2022). 4  

The Mental Health Act also requires that where an individual’s advance statement is 
overridden the reasons for doing so are notified to them, and to their named person, in writing, 
and that the Commission is informed. The Commission currently undertakes a proportionate 
review of advance statement overrides through planned activity in this area. However, the 
Commission may and does review any specific advance statement override that might be 
brought to its attention through a variety of mechanisms including through its visiting and 
advice line function at any time. Details of the Commission’s advice line are on our website 
including phone numbers for professionals and those with a personal interest.  

The advance statement provisions, and the safeguards regarding medical treatment in Part 
16 of the Mental Health Act, also apply to individuals receiving treatment under the authority 
of the Criminal Procedures (Scotland) Act, 1995. (This guidance applies equally to these 
individuals, although we do not specifically refer to the 1995 Act further).  

  

 
4 T3-AdvanceStatements_2021.pdf (mwcscot.org.uk) (Accessed 15 March 2024) 

https://www.mwcscot.org.uk/sites/default/files/2021-07/T3-AdvanceStatements_2021.pdf
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Advance statements – what the Mental Health Act says 
 

Section 275 – advance statements: making and withdrawal 
Section 275 defines what an advance statement is and how it has to be made.  

Section 275 (1) says that an ‘advance statement’ is a statement specifying: 

• the ways the person making it wishes to be treated for mental disorder; 
• the ways the person wishes not to be so treated, 
• in the event of the person’s becoming mentally disordered and the person’s ability to 

make decisions about the matters referred to in paragraphs (a) and (b) above being, 
because of that, significantly impaired. 

Section 275 (2) details the criteria that have to be met for it to be regarded as a valid ‘advance 
statement’. These are: 

• At the time of making it, the person has the capacity of properly intending the wishes 
specified in it  
(in other words, the person must not be unwell to the extent that they cannot make 
reasonable decisions about their treatment. However, capacity has to be judged in 
relation to particular decisions, and is not an ‘all or nothing’ concept. The individual 
may be capable of including some wishes about treatment in an advance statement 
but not others); 

• It is in writing; 
• It is subscribed by the person making it; 
• That the person’s subscription of it is witnessed by a person (the ‘witness’) who is 

within the class of persons prescribed by regulations5 
• The witness certifies in writing on the document that the person has, in the opinion of 

the witness, the capacity of properly intending the wishes specified in it. The witness 
has to therefore make a judgement about the person’s capacity to make the decisions 
referred to in the advance statement at the time of writing it. 

We discuss the matters of capacity to make an advance statement and witnessing an advance 
statement in more detail below. 

Unfortunately, the Mental Health Act does not say that the advance statement has to be dated. 
Clearly, if it is not, this can cause confusion. It should be standard practice for both the person 
making the advance statement and the witness to write the date on the advance statement 
when they sign it. 

Section 275 (3) allows an advance statement to be withdrawn by the person who made it.  

The criteria for withdrawal are the same as for making an advance statement.   

 
5 ‘The Mental Health (Advance Statements) (Prescribed Class of Persons) (Scotland) (No. 2) 
Regulations 2004’ http://www.legislation.gov.uk/ssi/2004/429/contents/made 

 

http://www.legislation.gov.uk/ssi/2004/429/contents/made
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Who can make an advance statement? 
 

The provision to make an advance statement applies to everyone. There is no upper or lower 
age limit. There is no provision for parents to make an advance statement on behalf of their 
child (if the child does not have capacity to consent) or for welfare guardians, named persons 
or others to do so for adults who do not have capacity. 

The Mental Health Act enables anyone to make an advance statement, if they have the 
capacity to do so, whether or not they have experience of mental ill health. The Code of 
Practice makes the presumption that an individual who writes an advance statement will 
already have experience of treatment. 

 

When is the right time to write an advance statement? 
As noted in the introduction, the Millan Committee’s recommendation was that an advance 
statement would be written at a time when the individual was well and recognising that their 
capacity to make decisions about treatment in the future may be impaired. The importance of 
the individual being able to record wishes about such treatment in the event of future illness 
was recognised. 

The Mental Health Act did not intend people to make advance statements when they were 
acutely unwell.  

However, people with severe and enduring mental illness and those with impaired capacity 
due, for example, to learning disability or dementia, may be able to make a valid advance 
statement.  

Their ability to do this will depend on the extent of their impairment in relation to decisions 
about their treatment. They may be able to make decisions and specify wishes about some 
aspects of their care and treatment and not others. 

There is, therefore, not a ‘right time’ to make an advance statement however the Commission 
has recommended that following completion of an episode of compulsion, it may be helpful 
to offer a discussion on creating an advance statement with the person. There has been 
relatively little research into what the ‘right time’ might be in a pathway but an analysis from 
England and Wales showed that this lack of coordination of the offer is a factor that led to low 
uptake of the corresponding safeguards.6 

We consider that it is helpful to have an ongoing dialogue with people about their rights. When 
a person does not have an advance statement, it may be helpful for their community 
psychiatric nurse or psychiatrist to discuss this with them and, where appropriate, their 
families and carers.  

Some services have included discussion about advance statements in their discharge 
planning meetings with individuals; others have it as part of regular Care Programme 
Approach (CPA) meetings.  

 
6 Planning for incapacity by people with bipolar disorder under the Mental Capacity Act 2005: Journal 
of Social Welfare and Family Law: Vol 38 , No 3 - Get Access (tandfonline.com) (accessed 15 March 
2024) 

https://www.tandfonline.com/doi/full/10.1080/09649069.2016.1228145
https://www.tandfonline.com/doi/full/10.1080/09649069.2016.1228145
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The role of advocacy in promoting and facilitating individuals to make advance statements at 
an appropriate time is very important and should be part of their remit, accepting that when 
they are first involved the person may be very unwell and not able to make one. Although there 
has been little research on which professionals might be best placed to support a discussion 
around advance planning, a national survey of people with bipolar disorders in England and 
Wales showed that those who had care coordinators or who were part of a service user 
support group were more likely to engage in advance planning. 7 

 

Capacity to make an advance statement 
The Mental Health Act says that, for the advance statement to be valid, the person making it 
has to have the ‘capacity of properly intending’ the wishes specified in it. A witness, who must 
be from the list of ‘prescribed persons’ permitted in regulations, is required to certify on the 
advance statement that, in their opinion, the person making it has this capacity. 

‘Capacity of properly intending’ is not defined in the Mental Health Act. The Code of Practice 
says that the witness has to certify that the person has capacity to understand and intend the 
statement about the treatments mentioned. The professional may be relying on the advance 
statement to inform treatment decisions at a time when a person lacks capacity to consent 
to the treatments mentioned in the advance statement.  

Capacity to consent to treatment is an integral part of healthcare and most people will be 
familiar with the necessity for signed consent forms for operations, etc. To have capacity to 
consent to medical treatment, the individual must be able to understand the nature, purpose 
and likely effects of the treatment. If there are doubts about the individual’s capacity to 
consent, this should be assessed. The General Medical Council (GMC) has issued guidance 
on capacity and consent which all medical staff should be aware of and which may be of use 
to other professionals (Decision Making and Consent, 2020, GMC)8. 

Capacity, is not an ‘all or nothing’ concept, and has to be judged in relation to particular 
decisions. An individual can be capable of making a decision about one thing but, at the same 
time, may not be capable of making a decision about something else that is more complicated 
and difficult to understand.  

Someone may retain capacity to make decisions about aspects of their medical treatment 
even when their decision-making ability is significantly impaired, for example being willing to 
take medication but being completely unable to see that they also need to be in hospital. 
Having said this, generally, we do not consider that a patient subject to involuntary treatment 
and therefore having significantly impaired decision making with regards treatment of mental 
disorder will have the mental capacity to make decisions about the same or related treatments 
for a mental disorder however this will need to be assessed on a case-by-case basis for the 
individual concerned.  

 
7 National survey and analysis of barriers to the utilisation of the 2005 mental capacity act by people 
with bipolar disorder in England and Wales: Journal of Mental Health: Vol 29 , No 2 - Get Access 
(tandfonline.com) (accessed 15 March 2024) 
8 Decision making and consent - professional standards - GMC (gmc-uk.org) (accessed 17 March 2024) 

https://www.tandfonline.com/doi/full/10.1080/09638237.2017.1340613
https://www.tandfonline.com/doi/full/10.1080/09638237.2017.1340613
https://www.tandfonline.com/doi/full/10.1080/09638237.2017.1340613
https://www.gmc-uk.org/professional-standards/professional-standards-for-doctors/decision-making-and-consent
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The Commission has previously published guidance on the assessment of an individual’s 
capacity to consent to medical treatment for mental disorder. This is contained in our good 
practice guidance.  

If an individual does not have full capacity to consent (or refuse consent) there may still be 
some decisions and choices they can make about their treatment. These decisions do not 
necessarily require the creation of an advance statement. Participation of the individual is a 
key principle that underpins the Mental Health Act and that those discharging functions 
through the Act must have regards for.  

The following case study illustrates this point: 

Ms A has a diagnosis of schizophrenia. Three months ago she needed to be admitted to 
hospital under a short-term detention certificate and later became subject to a compulsory 
treatment order (CTO). Her symptoms included persecutory delusions that gangsters were 
following her and planning to harm her. She had no insight into the fact that she was unwell, 
and did not think that she needed any treatment for schizophrenia. She accepted that her 
responsible medical officer (RMO) had the authority to treat her under the Mental Health Act, 
and agreed to take oral antipsychotic medication because of this. However, she did not 
understand that there was any purpose in taking this treatment, and was not capable of giving 
informed consent to the treatment. There was a particular antipsychotic medication that she 
did not want to take, as it has caused her to have a painful muscle spasm in her neck in the 
past. She discussed this, and the potential side effects of other medications, with her doctor. 
They decided together to avoid other medications that might cause muscle spasms and 
agreed to a medication that would be less likely to cause this. 
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Who can witness an advance statement? 
 

The regulations for the Mental Health Act say that an advance statement, written by an 
individual, has to be witnessed by a person of the ‘prescribed class’. The list of ‘prescribed 
persons’ who can witness an advance statement includes: 

• Clinical psychologists entered on the British Psychological Society’s register of 
chartered psychologists; 

• Medical practitioners; 
• Occupational therapists registered with the Health Professions Council; 
• Persons employed in the provision of (or in managing the provision of) a care service; 
• Registered nurses; 
• Social workers; 
• Solicitors. 

The list does not include independent advocates. However, advocates have a crucial role to 
play in promoting advance statements and providing information and support to individuals 
who wish to write one9. 

With regard to those ‘persons employed in the provision of a care service’, the Commission 
believes that the intention of the Mental Health Act was to limit the authority to witness an 
advance statement to managers or senior managers of such services, and not staff. By ‘the 
intention of the Mental Health Act’, we mean what the Scottish Government intended the Act 
to mean in practice when they wrote it. This would clearly be in line with the other individuals 
who are listed as being suitable persons to be witnesses. However, the regulations are not 
clear in respect of this and we accept that others may have a different view.  

  

 
9 The key consideration is that the person witnessing the Advance Statement should be competent to 
assess the capacity of the individual with regards to the decision that they intend to make in the 
Advance Statement  
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Risk of future conflict of duty 
 

There are no ‘conflict of interest’ regulations as far as witnesses are concerned. Some medical 
practitioners and others may feel concerned about witnessing an advance statement that they 
may have to override in the future, however, there is no reason why they should not witness an 
advance statement. They are confirming that the individual had the capacity to state the 
wishes in it and not the appropriateness of them. 

Where the prescribed witness cannot certify that the person has the capacity to intend the 
wishes within the advance statement then they should decline to act as witness, and if 
requested, support the person to identify another prescribed person to consider the person’s 
capacity and whether they are able to act as a witness. Please see the relevant section below.  

When an individual wishes to make an advance statement, the proposed witness should have 
a discussion with them about what they wish to include, and their reasons for this. This will 
support their assessment of the person’s capacity to make an advance statement.  

They should consider asking the individual about: 

• The situation they think may occur in the future when regard would be given to their 
advance statement; 

• Whether they think they would have mental disorder at that time, and whether they 
think they would need treatment for this; (however a lack of ‘insight’ into mental 
health condition might not prevent the creation of an advance statement- please see 
below) 

• Their reasons for their wishes regarding future treatment that they wish to include in 
their advance statement. 

 

During this discussion, the witness will want to consider the following things: 

• The person’s understanding about what the treatment is, its purpose, and why it 
might be considered for them; 

• The person’s understanding about the principal benefits, risks and alternatives, and 
how they are using this information to make a choice; 

• Their understanding of what the consequences would be of receiving or not receiving 
the treatment in question. 

 

The person witnessing the advance statement will need to consider whether the individual’s 
decision- making regarding the wishes in their proposed advance statement is reasonable, 
and whether they thus have capacity to make it.  

The necessary level of understanding about the treatment, and insight into potential future 
illness and need for treatment, will vary depending on the wishes the individual wants to 
include in their advance statement.  

Whether they have capacity to make the advance statement is a therefore a judgement call 
that the witness needs to make. In some circumstances there may be aspects of an intended 
advance statement for which a person has capacity to intend and other aspects that the 
witness does not consider the person has capacity to make. This should be discussed.   



12 
 

The continuation of the case study from above illustrates this. 

Ms A, returned home from hospital six weeks ago on suspension of detention. She is still 
subject to the CTO. She has been taking regular oral antipsychotic medication (Drug Y) and 
receiving care from the community mental health team. She is quite settled, enjoying life, and 
does not think that anyone is trying to harm her at the moment. She is not experiencing any 
troublesome side effects from Drug Y. However, she still does not have insight into the fact 
she has been unwell or the need for antipsychotic treatment. She thinks the gangsters have 
returned to London and lost interest in her just now. She takes her medication because she is 
required to under the CTO. 

She decides to make an advance statement which simply states: 
• I do not want to be given Drug X because it caused me to have a painful muscle spasm 

in my neck in the past; 
• If I have to take regular antipsychotic medication I would wish to take Drug Y as I have 

not experienced any major side effects from this. 

Ms A still does not have insight into her mental illness or understand that there is any purpose 
in taking treatment for this. She is not really giving informed consent to her current treatment. 
However, as before, her wish not to receive a particular medication that has caused 
unacceptable side effects is clearly understandable. So does her reasoning for stating that, if 
she has to take regular antipsychotic medication, she would wish to take Drug Y. She is 
capable of including these wishes in her advance statement. 

 

A further case example is given below: 

Mr B had an episode of hypomania six months ago. When he was unwell he was elated and 
disinhibited. He bought things he could not afford and did not need, including a new car, 
expensive clothes and three new laptops. He needed treatment in hospital under a short-term 
detention certificate (STDC). He found he responded well to treatment with Drug X, and 
became informal before he left hospital. 

Mr B is currently well and has good insight into his previous episode of hypomania. He is not 
on any mood stabilising medication. He and his psychiatrist have decided together that he 
will now reduce and stop taking Drug X. 

Mr B wants to do all he can to try to make sure that, if he starts to become hypomanic again, 
people realise that he is unwell and that he receives early, effective, care and treatment. He 
has made a Personal Recovery Plan and a personal statement. 

Mr B also wants to make an advance statement expressing wishes about medical treatment. 
He plans to include the following: 

• If I have an episode of hypomania in the future, I want to be treated with Drug X. This 
was very effective treatment for me when I had hypomania in 2012. 

Mr B has a good understanding of his previous illness, and of the fact that he may develop 
another episode of hypomania in the future. He demonstrates a good understanding of the 
nature, purpose and likely effects of Drug X as treatment for hypomania, should he develop 
this again in the future. He is capable of properly intending the wishes he has specified in his 
advance statement. 
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The role of the person giving medical treatment 
Section 276 covers what certain other people must do when they are making decisions about 
an individual’s treatment under the Mental Health Act, and the individual has made an advance 
statement. These people are: 

• A ‘person giving medical treatment’. 
• Medical treatment is defined in the Mental Health Act as ‘treatment for mental 

disorder’; and for this purpose ‘treatment’ includes 
o nursing; 
o care; 
o psychological interventions; 
o habilitation; and 
o rehabilitation. 

Therefore the advance statement is of relevance to all staff involved in providing care and 
treatment. 

A designated medical practitioner (DMP) who is deciding whether or not to authorise 
treatment under Part 16 of the Mental Health Act where the patient is not able or willing to 
consent to the treatment themselves (i.e. whether to issue a T3 form). 

Everyone who is making decisions about an individual’s care and treatment in these 
circumstances should ascertain whether the person for whom treatment is being considered 
has made and not withdrawn an advance statement and view a copy of that statement to 
make their own decision about whether the advance statement complies with the criteria laid 
out in section 275 and to act accordingly. Even where there is a statement that does not meet 
the criteria, the principles of the Mental Health Act should be borne in mind and therefore the 
wishes expressed in it should be considered. 

A valid advance statement is a strong indication of a person’s wishes about medical 
treatment. It cannot bind a medical practitioner or member of a care team to do anything illegal 
or unethical nor to provide, arrange or withhold specific services, medicines or treatments.  

Although, as noted above, medical treatment is defined widely, in practice, the emphasis of 
the advance statement should be on aspects of medical treatment over which the individual 
would normally have some choice. 

 

The content of an advance statement 
A valid advance statement is a strong indication of a person’s wishes about medical 
treatment. It cannot bind a medical practitioner or member of a care team to provide, 
arrange or withhold specific services, medicines or treatments or to do anything illegal or 
unethical.  

Although, as noted above, medical treatment is defined widely, in practice, the emphasis of 
the advance statement should be on aspects of medical treatment over which the individual 
would normally have some choice.  
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Concerns about capacity to make an advance statement 
 

Where an individual is considered to lack of capacity due to a permanent condition such as 
significant degree of cognitive impairment as a result of a learning disability or advanced 
dementia, the individual may not have the capacity of properly intending their wishes in an 
advance statement. What is more difficult is where, due to the effects of the mental illness, 
capacity to consent to treatment or to make an advance statement fluctuates or the decision-
making process is influenced by abnormal beliefs e.g. persecutory delusions. An individual 
with fixed delusional beliefs about certain treatments is not going to have the capacity to make 
a valid advance statement in respect of them. 

During their discussion with the individual, the potential witness may feel that the person 
would benefit from further information about treatment they are considering including in their 
advance statement. 

In that case, it would be good practice to assist them to access this information before 
witnessing the advance statement. 

In some cases it will be difficult to assess whether the individual has the capacity to make the 
advance statement. In such circumstances, it is important to seek any further information that 
would be helpful and not to feel under pressure to reach a decision. 

In many cases the proposed witness will be a mental health professional who is involved in 
the person’s care. If it would be helpful, and the individual agrees, they may have discussion 
regarding the advance statement and the person’s capacity with other involved professionals 
and relevant others. 

If the proposed witness does not consider that the individual has capacity to intend the wishes 
in the advance statement, or they cannot reach a decision regarding this, they should not 
witness the advance statement. If the individual wishes, they can assist them to identify 
another person to give their view and consider witnessing their advance statement. 

Whilst there is currently no sanction for people who witness a signature in circumstances 
where the capacity of the individual to properly intend is impaired, such action is not likely to 
be in keeping with adherence to their respective professional codes of conduct. Similarly, there 
is no mention in the Mental Health Act of what action should be taken if an RMO/DMP is 
concerned that an advance statement is not valid. In circumstances where such a statement 
is overridden then we recommend that the appropriate notifications should be made with a 
covering letter to the Commission detailing the concerns. 

 

Unwise decisions 
Sometimes people make decisions that may be regarded by others as unwise. This in itself 
does not mean they lack capacity to make the decision. An individual may make a decision to 
make an advance statement on an emotional basis. This may be based on their past 
experience of illness or treatment and influenced by, for example, fear. Information and 
education may help if this is the case. On other occasions individuals may make a decision 
based on what you might think was inadequate information, and choose not to 
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hear or consider further information that might enable them to make a more informed 
decision. Again, this does not necessarily mean that they lack capacity to make the decision 
they have made. In all these circumstances it is necessary for the witness to judge whether 
the decision is: 

• merely unwise and imprudent; or 
• based on lack of understanding of, or inability to process, information (which is more 

likely to indicate incapacity). 

 

Who should be involved? 
The preparation of an advance statement should provide the individual with an opportunity, if 
they wish, to discuss their care and treatment with their RMO, other members of their care 
team, their mental health officer (MHO) and perhaps their named person, carer(s) and 
independent advocate. This can promote collaborative working between the individual and 
mental health professionals, and encourage discussion about treatment options. 

This enables others to give the individual information about the process and effect of making 
an advance statement. If there is any further information the individual thinks they need in 
order to make an informed decision about what to include in their advance statement, they 
should be able to access this. 

It is ideal for an individual to consider what they want to specify in an advance statement in 
collaboration with others as above. However, some individuals may not regard the involvement 
of the clinical team as positive. They may choose who to involve and this could include an 
advocate or a service users group. Some people may choose to involve no one in the process 
other than the person they ask to consider witnessing the advance statement. 
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What advice should be given to individuals who want to write an 
advance statement? 
 

There is guidance issued by the Scottish Government and by a number of independent 
advocacy organisations. Anyone who wishes to make an advance statement should be 
encouraged to read some or all of these documents. There is a list of useful documents in 
Appendix 3. 

The Mental Health Act states that an advance statement has a legal standing in respect of 
treatment for individuals. There are safeguards in place to ensure that wherever possible the 
advance statement will be taken account of. If treatment is not in keeping with the wishes of 
the individual, then this has to be notified in writing to a number of people such as the 
individual’s named person as well as the individual themselves. The Commission also has to 
be notified within seven days. For this reason it is important that the advance statement is 
written in such a way that it is clear when an override occurs. Wishes in relation to treatments 
that are preferred and those that the individual would not wish to be given should be kept 
separate if at all possible. 

 

What should be included in an advance statement? 
The Scottish Government interim guidance says that “an advance statement may contain 
details setting out how the patient would wish to be treated for mental disorder should they 
become mentally disordered and their capacity to make decisions regarding medical 
treatment become significantly impaired. The Mental Health Act also states that the person 
may also refuse particular treatments or categories of treatment for mental disorder.  

The advance statement might include a list of medical treatments which the person has tried 
and have found to be beneficial, and a corresponding list of treatments they have found to be 
unhelpful. An advance statement might also contain information concerning early changes in 
symptoms, thinking and behaviour. This information might facilitate interventions aimed at 
preventing the need for treatment under compulsion”.10 

In our view only those aspects of medical treatment over which the individual would normally 
be offered some choice should be included. These are: 

• Whether they are treated in hospital or in the community; 
• What medications and other forms of treatment regulated under Part 16 of the 

Mental Health Act they will receive; 
• What other therapeutic interventions they will receive. 

 

It is not possible to make an advance statement requiring particular treatments if these are 
not normally available and, in the case of treatment with alternative medicines or similar 
substances, not authorised for prescription within the NHS. 

 

 
10 Mental Health (Care and Treatment) (Scotland) Act 2015 patient representation provisions: interim 
guidance - gov.scot (www.gov.scot) (accessed 17 March 2024) 

https://www.gov.scot/publications/mental-health-law-in-scotland-interim-guidance-on-patient-representation-provisions/
https://www.gov.scot/publications/mental-health-law-in-scotland-interim-guidance-on-patient-representation-provisions/
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Where a medical practitioner is assisting a person to create a list of preferred treatments to 
be included in an advance statement, it is considered best practice to inform them of possible 
benefits, risks and side effects or receiving or refusing each treatment. The medical 
practitioner should also advise them that some medications or treatments may be unavailable 
or less appropriate in future and substitutions may be required. When a person requests care 
or treatment in their advance statement that is not available the guidance states that “it would 
be best practice to record that the patient has an unmet need.” 

Not all aspects of medical treatment as defined by the Mental Health Act require the specific 
consent of the individual; they are regarded as part of an overall treatment package. Those 
that do, medicines, electro-convulsive therapy (ECT), artificial nutrition and neurosurgical 
interventions, are further regulated under Part 16 of the Act.  

This requires, broadly, either the individual’s consent in writing or, if they are unwilling or unable 
to consent, a T3 form granted by a designated medical practitioner, for the treatment to be 
given. (Guidance on treatment under Part 16, and the safeguards this provides, is contained 
in the Commission’s good practice guidance Consent to treatment.) 

It is best practice to ensure that the person understands the relevant safeguards in Part 16 of 
the 2003 Act so that they can make an informed decision about future treatment and an 
understanding of when a health professional might act against the wishes in the advance 
statement and what should happen at such times.  

The Commission does not believe that it is appropriate to include wishes and preferences for 
such things as single rooms or particular wards as these are aspects of care and treatment 
over which the individual would not normally be offered a choice as they are dependent on 
what is available and on the needs of others.  

However, there may be important wishes about these and other matters that the individual 
wants to document. This is quite appropriate, but should be done elsewhere in their personal 
plan, perhaps as part of a personal statement or crisis/care plan. Nevertheless, we understand 
that many people may wish to include everything in one document. It would be helpful, under 
these circumstances, if those matters which are clearly appropriate for an advance statement 
were highlighted.  

We have included a suggested template for an advance statement in Appendix 1. 

 

Advance statements about treatment already being given 
Sometimes individuals want to make an advance statement about treatment they are already 
receiving or that is being actively considered. There has been confusion about the validity of 
such statements. The Mental Health Act intended that advance statements should only ‘have 
effect’ after there had been a change in the person’s capacity in respect of their consent to 
medical treatment. 

A common example that we are contacted about is the situation where documents are written 
by individuals, already detained under the Mental Health Act, just before a Tribunal hearing.  

The Commission has taken the view that if the person has retained capacity to write this 
advance statement about particular matters, they may be valid advance statements however 
they have not yet come into effect as there has been no change in the individual’s capacity.  

https://www.mwcscot.org.uk/node/230
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They are however, useful contemporaneous statements about their care and treatment and 
should be considered as such in any discussions. A similar approach should be taken where 
an individual makes an advance statement about treatment that they are currently receiving. 
This scenario would, however, lead to a request for a DMP opinion if the wishes specified 
indicated a refusal of the current treatment. 
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Who should be told about the advance statement and given a 
copy? Where should it be kept? 
 

It would be helpful for a person making an advance statement to identify a list of people who 
will keep a copy of their statement (and any personal statement as described below). This list 
could include the witness, person’s named person, family members, carers, solicitor, 
independent advocate, MHO or GP.  

The individual should give a copy of their advance statement to their RMO or consultant so 
that it is available in their medical notes.  

Section 276A of the Mental Health Act requires that if a health board receives a copy of an 
advance statement, that it must be placed within medical records. The interim Scottish 
Government guidance states that where a copy is stored in the patient’s records, it would be 
best practice for the advance statement to be prominently labelled to ensure that it can be 
located quickly. This could include the statement being filed at the front or, in the case of 
electronic records, an alert on the front page.  

The RMO or consultant should also ensure that a copy of the advance statement is shared 
with hospital managers. When a health board or independent hospital receives a copy of an 
advance statement the Commission should be notified using the appropriate form, see 
Appendix 4.  

It would be best practice to ensure that the person making the advance statement knows that 
their advance statement will be stored within their medical records and certain information 
shared with the Commission. 

 

Locating an advance statement 
If there is no advance statement in the person’s medical records, the person giving medical 
treatment should ask the person if they have an advance statement, ask where it is stored 
(e.g. with the person’s GP) and explain that they wish to see it before making their decision 
about medical treatment.  

If the person is not in hospital, the person giving medical treatment should contact the 
person’s general practitioner to check whether they have a copy of the advance statement in 
the person’s medical records. If the general practitioner holds a copy of the advance 
statement, the person giving medical treatment should request a copy. The general 
practitioner should treat this request in the same manner as a request for any of the person’s 
medical records.  

When trying to locate a person’s advance statement it would be reasonable to ask the person’s 
named person and/ or carer if they know of the existence and location of any advance 
statement.  

Unless impracticable it would be best practice to contact the Commission to ascertain if a 
record of an advance statement has been made in respect of the person and where the 
advance statement is recorded as being located.  
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Only certain people can access the Commission advance statement register, specifically: 

• the person;  
• an individual acting on the persons behalf, regarding their treatment (solicitor, named 

person, guardian and welfare attorney) for the purpose of making decisions or taking 
steps regarding the person’s treatment for mental disorder; 

• a mental health officer; 
• the person’s responsible medical officer; 
• or the relevant health board.  
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Withdrawal of an advance statement 
 

Section 275 (3) allows an advance statement to be withdrawn by the person who made it. The 
criteria for withdrawal are the same as for making an advance statement as outlined above 
and with regards to the person having capacity to properly intend the withdrawal.  

Where a patient indicates that they wish to withdraw an advance statement, it would be best 
practice to halt decision making about care and treatment until the patient has either 
withdrawn the advance statement (this may include making a new advance statement) or 
indicated that they are content to continue with their current statement.  

The withdrawal can be witnessed by a prescribed person as detailed above. Once a person 
has signed their withdrawal, the witness must certify that the person has capacity to intend 
the withdrawal by signing the withdrawal. It would be helpful to also date this.  

The person withdrawing their advance statement should ensure that any person who holds a 
copy of the advance statement or are aware of its existence are informed of the withdrawal in 
writing. This includes notifying their general practitioner and if the person is in hospital, the 
hospital managers. Any member of the person’s multi-disciplinary team can support them to 
ensure that the correct people receive a copy of the withdrawal.  

It is best practice for anyone notified of the withdrawal of an advance statement to review the 
withdrawal themselves to be satisfied of its existence.  

Any health board receiving notification of a withdrawal of an advance statement should store 
this within the person’s medical records. The health board or independent hospital should also 
notify the Commission when they receive a copy of a document withdrawing an advance 
statement using the appropriate form (see Appendix 4).  
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What should happen to a previous advance statement when a 
new one is written?  
 

Although the Mental Health Act does not state that an advance statement should be dated, 
we strongly recommend that they should be. It will then be clear which is current in the event 
that more than one is in existence. The Act seems to suggest that each advance statement 
should be formally withdrawn in a separate document prior to a new one being written. This 
appears to be excessively bureaucratic.  

In our view it would be sufficient for the existing advance statement to be scored through as 
‘cancelled’ and signed and appropriately witnessed as for the initial making of an advance 
statement. It is likely that the witness for this will be the witness for any new advance 
statement. The new advance statement should also contain an initial sentence formally 
withdrawing the previous statement. 

Wishes on the previous advance statement can be transferred to the new advance statement 
if they are still relevant. The exception to this would be where the individual does not have the 
capacity to withdraw the advance statement, or they lack capacity to re-state any wishes that 
are in it. In these circumstances the original has to remain in place.  

Whilst it would be highly unusual for an individual to be able to subscribe to an additional 
advance statement whilst at the same time as being unable to withdraw a previous one it may 
happen. Under these circumstances care should be taken to ensure that all involved persons 
are aware that there are two advance statements and have access to copies of these. 

 

How often should an advance statement be reviewed? 
There is no legal requirement for an advance statement to be reviewed. The guidance issued 
by the Government suggests that it should be reviewed every 6-12 months. This is probably 
too frequent for most individuals. The Commission recommends that, unless the individual 
lacks capacity to properly withdraw or re- specify the wishes in the advance statement, they 
should review their advance statement after each episode of illness or at least every three 
years. This allows for changes in diagnosis, treatment availability and service provision to be 
taken into account. Additionally, they could be reviewed as part of the discharge planning 
process. 
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The role of the Mental Health Tribunal  
 

Section 276 covers what the Tribunal must do if there is an advance statement. 

The Tribunal must consider an advance statement (or withdrawal of an advance statement) 
to be valid unless there is evidence to the contrary. Where the Tribunal considers an advance 
statement to be valid, it should also be presumed to be valid by any person giving treatment 
authorized by a decision by the Tribunal.  

The Tribunal must have regard to the wishes specified in the advance statement, i.e. take 
account of what it says, if: 

• Because of mental disorder, the ability of the person who made the advance statement 
to make decisions about how they would or would not wish to be treated is significantly 
impaired; 

o This means that the person has become unwell and no longer has the ability to 
make the decision(s) they previously made and included in their advance 
statement. This should include whether the individual’s ability to make the 
decisions referred to in their advance statement has now become significantly 
impaired. 

• That the statement complies with the criteria listed in section 275 (2); 
• Any measures or treatment that will be authorised or no longer authorised by any 

decision of the Tribunal correspond to those stated in the advance statement; 
• Since the person made the statement there has been no change which would lead 

them not to make a statement or to make a substantially different one. 
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Advance statement override procedures and notifications 
 

The Mental Health Act allows for advance statements to be overridden. The Tribunal, the RMO, 
and a DMP providing an independent opinion under Part 16 of the Act, can all override a 
person’s advance statement. 

The Tribunal can override the advance statement if they make a decision to authorise 
measures or treatment under the Mental Health Act that causes, or may cause, treatment to 
be given in conflict with the wishes specified in the advance statement. For example, if the 
person’s advance statement has a preference for community-based treatment and an order 
authorising treatment in hospital is granted. 

A ‘person giving medical treatment’, who is usually the RMO, can override the advance 
statement. This happens if they make a decision to give, or not give, treatment in conflict with 
the wishes specified in the advance statement. 

A DMP may override an advance statement if they agree with the RMO about a treatment 
decision that is in conflict with the wishes specified in the advance statement. 

If you are thinking about overriding an advance statement you should carefully consider the 
principles of the Mental Health Act. The fact that they can be overridden has been clearly 
raised with us as a reason to not make an advance statement. ‘If they can be ignored then 
what is the point?’ is a common concern that we hear. However, as we have noted previously 
in this guidance, in our view advance statements are a valuable tool in facilitating patient 
participation in treatment and recovery and therefore any override should be carefully thought 
through. 

Section 276 (8) states what must be done if the professional has decided to override an 
advance statement. Anyone overriding an advance statement must: 

• record in writing the circumstances of their decision, and the reasons why and supply: 
o the person who made the statement; 
o that person’s named person; 
o that person’s welfare attorney; 
o that person’s guardian; and 
o the Mental Welfare Commission, 

with a copy of that record; and 

• place a copy of that record in the person’s medical records. 

In practice, the Tribunal do this through their written findings, RMOs and DMPs normally by 
writing a letter explaining their decisions to the individual. 

The following case studies illustrate good practice with regard to overriding an advance 
statement: 
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Case example (override) 

Mr X has an advance statement which states that he does not wish to be prescribed 
‘antipsychotic injections’. His RMO has endeavoured to comply with his wish by prescribing oral 
antipsychotic medication. However, his compliance with oral medication is very variable and he 
has been readmitted to hospital following deterioration in his mental state as he had not been 
taking his medication for some time. In hospital, he agrees to take oral medication but his RMO 
wishes to prescribe depot medication when he is discharged. As Mr X will not agree to this, the 
RMO requests a DMP opinion through the Commission. The DMP visits Mr X and authorises the 
depot medication, thereby overriding Mr X’s advance statement. As required by the Mental 
Health Act, he informs Mr X about this in the following letter: 

Dear Mr X, 

Following my visit to see you on xxxxx, I have issued a certificate known as a T3, which 
will allow your RMO to treat you with depot medication. I note that this is in conflict with 
your advance statement. I have decided to do this for the following reasons: 

Your presentation demonstrates that you are very unwell at the present and I believe that 
you have limited understanding of what treatment is best for you at the moment. I note 
that you are currently taking oral medication but you advised me that you did not think 
you needed any treatment. I also know that your recent admission to hospital was 
because you had stopped taking your tablets and become unwell. 

Your advance statement states that you do not wish to have ‘antipsychotic injections.’ 

I understand that your doctor (RMO) wishes to prescribe a depot injection when you are 
discharged because you do not take oral medication regularly and it is in your best 
interests to remain well. I agree with your RMO that this is the best treatment for you. 

We think that this is a good example of a letter from a DMP to an individual. It demonstrates 
that the decision has not been made lightly and the reasons for the decision being made. 

  

Case example (override) 

Mrs Y has a history of recurrent depressive episodes which have been treated in the past by oral 
medication and occasionally by ECT. After her last episode of illness she wrote an advance 
statement indicating that she did not wish to have ECT. She has now been admitted to hospital 
again and is very unwell, refusing food and only drinking small amounts. She does not comply 
with oral medication and, in any case, is now regarded as needing urgent treatment with ECT. 
The consultant looking after her is aware of her advance statement. In view of her presentation 
it is decided that a short-term detention certificate would be appropriate. The RMO then makes 
arrangements for a DMP opinion to authorise, if appropriate, a course of ECT. In the meantime, 
he makes arrangements to give Mrs Y two ECT treatments as a matter of urgency. As he is 
overriding her advance statement he writes to her in the following terms: 

Dear Mrs Y 

When you were admitted to hospital on this occasion you were very unwell indeed. I 
know that you have an advance statement that says that you did not wish to have ECT 
but I have considered this very carefully and decided that I must override your wishes. 
This is because I believe that your life is in danger if you do not get treatment quickly.  
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Unfortunately, you are so unwell that I do not think that you have the capacity to make 
decisions about your treatment. I therefore asked a mental health officer to see you and 
to decide if they agreed with me and would consent to the short-term detention 
certificate. This was necessary so that I could treat you against your wishes and treat 
you urgently. It also meant I had to ask for a designated medical practitioner from the 
Commission to come and see you and decide whether they agreed with my treatment 
plan. The psychiatrist who came agreed with me and has issued a T3 certificate which 
authorises the ECT treatment. They will be writing to you to explain about this. 

It would perhaps be helpful if we were able to discuss your advance statement when you 
are feeling better. 

Again, this demonstrates that the RMO, in this case, has carefully considered the position and 
justified the override. 
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The role of the Mental Welfare Commission 
 

Since 2017, the Commission has kept a register of advance statements. 

When an advance statement is shared with a health board or independent hospital they must 
send certain information about the advance statement to the Commission. This includes 
information for identifying that an individual patient has an advance statement (such as their 
name and address), the date of the statement and the location of where the statement is kept 
(typically medical records). In addition, where a health board or independent hospital receive 
notification that an advance statement has been withdrawn the Commission must be 
informed. Form ADV1 can be used to notify the Commission in both the making and 
withdrawing of an Advance Statement. See Appendix 4.  

The Commission should be notified of all overrides. This may be by letter, from an RMO or 
DMP, or may be by virtue of a notification contained within one of the forms such as a CTO1.  

The Commission undertakes proportionate review and at times undertakes a more detailed 
and/or specific review of how advance statements are working and overrides of these. 
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The role of the health board 
 

Since 2017, Health Boards have a duty to support and promote advance statements. Section 
276C sets out that Health Boards must publicise the support offered for making or 
withdrawing an advance statement and for sending the documentation to the health board. 
The Health Board must also provide information to the Commission about how it is complying 
with this duty.  

The Scottish Government Interim Guidance states that:  

“As a minimum, Health Boards should ensure that Mental Welfare Commission and 
other guidance is easily accessible to all patients and that care teams are aware of the 
resources available and are able to signpost patients to such resources. There should 
also be guidance on any specific processes at the Health Board for lodging or 
withdrawing an advance statement and what will happen to the statement once it has 
been lodged or withdrawn. It is also expected that there is a designated member or 
members of staff whose role is to monitor how the duty is being fulfilled and promoting 
guidance and best practice to relevant staff.”  

The guidance goes on to note that best practice would include a role for that designated staff 
member in monitoring the update and quality of advance statement.  

Additional recommendations are given including supporting community psychiatric nurses to 
provide guidance and assistance to patients in producing advance statements; signposting to 
advocacy and peer support groups that can provide assistance and establishing links with 
service user and peer support groups.  

The guidance recognizes that advance statements are an important safeguard and right under 
the 2003 Act and that practitioners can play an important role in increasing the uptake and 
quality of advance statements beyond the duties on health boards.  

The duties set out in best practice apply not just to patients in hospital or at the time of 
admission. Discharge planning and community settings are also important. 

The review and update of advance statements is also highlighted. Care planning meetings are 
noted as a helpful time to review existing advance statements.  
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Personal statements 
 

The Principles of the Mental Health Act state that the past and present wishes of the 
individual, their background, beliefs and abilities, should all be taken account of when making 
decisions about care and treatment. A personal statement is the opportunity to record this 
information and ensure that an individual’s wishes that cannot/should not be included in an 
advance statement are taken into account. 

The personal statement should record all the information which will help staff care for the 
individual. This might be practical information about who should be contacted if they become 
unwell, arrangements for looking after home or pets etc. It may also include information about 
physical health care, dietary or spiritual needs or family circumstances; in fact anything which 
will help services provide person-centred care. Any information which will help staff caring for 
the individual to meet their needs is relevant and, under the principles of the Mental Health 
Act, should be taken account of by staff. It may also include matters which would form part 
of a ‘living will’ or ‘advance directive’. This may be particularly important for people with a 
diagnosis of dementia who have made ‘living wills’ regarding their future treatment. Where 
such a document is in existence it should be appended to any personal statement or advance 
statement. 

Individuals who have already had experience of mental illness may wish to include information 
about how to recognise when they are becoming unwell and what has been found to be helpful 
or otherwise. They may have included it within other plans such as wellness recovery action 
plans (WRAPs), crisis plans etc. and these can then be incorporated into or appended to any 
personal statement. 

Unlike an advance statement, a personal statement doesn’t need to be witnessed to be 
recognised. However, it should be dated and signed. This makes sure that the information is 
up to date. Many people find it helpful to complete their advance statement and personal 
statement at the same time and have them kept together in their notes; this means staff have 
access to both documents. Independent advocacy can be helpful in supporting people to 
complete a personal statement as well as an advance statement. 

We have included a template for a personal statement as an appendix (see Appendix 2), with 
suggested headings. The list is not exhaustive, and the personal statement can include 
anything which is relevant to the individual’s care. 
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Appendix 1 
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Appendix 2 
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Appendix 3 
 

Useful information about advance statements for service users and carers 

 

Planning Ahead with an Advance Statement 

Bipolar Scotland  

http://www.bipolarscotland.org.uk/leaflets/planning-ahead-with-an-advance-statement.pdf 

 

Frequently Asked Questions About Advanced Statements 

User and Carer Involvement  

http://www.userandcarer.co.uk/publications/our-own-publications/ 

 

Advance Statements: A service user’s guide to Advance Statements 

The Consultation and Advocacy Promotion Service (CAPS) and Advocard 

http://www.advocard.org.uk/pdfs/advance-statements-guide-july-2012.pdf 

 

The New Mental Health Act – A Guide to Advance Statements 

The Scottish Government  

http://www.scotland.gov.uk/Resource/Doc/26350/0012826.pdf 

 

Our guide to advance statements 

The Mental Welfare Commission  

http://www.mwcscot.org.uk/get-help/getting-treatment/advance-statements/ 

 

 

 

 

 

    

  

http://www.bipolarscotland.org.uk/leaflets/planning-ahead-with-an-advance-statement.pdf
http://www.userandcarer.co.uk/publications/our-own-publications/
http://www.advocard.org.uk/pdfs/advance-statements-guide-july-2012.pdf
http://www.scotland.gov.uk/Resource/Doc/26350/0012826.pdf
http://www.mwcscot.org.uk/get-help/getting-treatment/advance-statements/


35 
 

Appendix 4  
 

Notifying the Mental Welfare Commission of an advance statement or withdrawal of an 
advance statement  
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If you have any comments or feedback on this publication, please contact us:

Mental Welfare Commission for Scotland 
Thistle House,  
91 Haymarket Terrace,  
Edinburgh,  
EH12 5HE 
Tel: 0131 313 8777 
Fax: 0131 313 8778 
Freephone: 0800 389 6809 
mwc.enquiries@nhs.scot 
www.mwcscot.org.uk 

Mental Welfare Commission 2024 
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